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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

N0. 47128-2019

)

Plaintiff-Respondent,

)

Canyon County Case No.
CR14-2018-9129

)

V.

)
)

DIMITRY S. GONCHARUK,

)

RESPONDENT’ S BRIEF

)

Defendant-Appellant.

)
)

IS SUE

Has Goncharuk

failed to

show

the district court abused

its

discretion

by denying

his

Rule

35 motion?

STATEMENT OF THE CASE
The

state

charged Dimitry

persistent Violator

enhancement

S.

after

Goncharuk with felony driving under

and a

determining he had previously been convicted of driving

under the inﬂuence on two occasions in California.
to felony driving

the inﬂuence

(R., pp.8-10, 25-30.)

under the inﬂuence and, in exchange, the

state

Goncharuk pled

guilty

dismissed the persistent Violator

enhancement and agreed to

limit

its

sentencing recommendation to ten years with three years ﬁxed.

(R., pp.57-67.)

At
0f which

sentencing, the district court noted that

is

protection of society.”

others, possibility

The

“must seek

Where there

is

to achieve sentencing goals,

The

(TL, p.13, Ls.23-25.)

especially important “in a case such as this

L.23 — p.14, L.2.) The

it

0f rehabilitation, and punishment or retribution.”

found Goncharuk “constitutes a

real

both

this

defendant and t0

and signiﬁcant danger
p. 14, Ls.10-23.)

court also found Goncharuk’s claim that he had never received treatment “a

(Tr., p.14,

this goal

(Tr., p. 14, Ls.3-5.)

because ofhis continued Willingness t0 drive While intoxicated. (TL,

given the number 0f DUIS 0n his record.”

1

multiple prior felony DUIs.” (T12, p.13,

district court also “consider[ed] deterrence to

district court

found

district court

No.

little

to society”

The

district

tough t0 believe

L.24 — p.15, L.1.) In light of Goncharuk’s

history With drinking and driving, the district court determined that “he’ll need signiﬁcant time t0

achieve rehabilitation” and decided the best option for rehabilitation was the “rehabilitative
services

.

.

.

now offered by the Idaho Department 0f Corrections.”

(TL, p. 1 5, Ls. 1 -4.) The district

court imposed a sentence of ten years With two and a half years ﬁxed.

(TL, p.15, Ls.7-20; R.,

pp.73-74.)

Goncharuk ﬁled a Rule 35 motion
district court t0

prison,

t0 reduce his sentence.

(R., pp.75-77.)

He asked

the

reduce his sentence because he attended classes in prison, he had good behavior in

and he took responsibility for

his actions. (R., p.76.)

The

district court

acknowledged the

information provided by Goncharuk but ultimately denied his motion: “In light of

all

applicable

considerations set forth in Idaho statutes and case law, the Court concludes that the sentence

imposed was appropriate
(R., p.97.)

at the

time of sentencing, and remains so as of the date 0f this Order.”

Goncharuk timely appealed from

district court’s denial

of his Rule 35 motion.

(R., p.127.)

STANDARD OF REVIEW
“If a sentence

35

is

is

Within the statutory limits, a motion for reduction of sentence under Rule

a plea for leniency, and [this Court] review[s] the denial 0f the motion for an abuse 0f

discretion.” State V.

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007).

ARGUMENT
The

District

Court Did Not Abuse

Goncharuk has

failed t0

Its

show

Discretion

BV Denying Goncharuk’s Rule

the district court abused

Rule 35 motion. To prevail 0n appeal, Goncharuk must “show
light

at

When

district court in

E

State V. Cobler, 148 Idaho 769, 773,

court did not abuse

its

denied his

support of the

including attending classes. But a district

not required to reduce a sentence based 0n good behavior in prison, Which

expectation.

it

203, 159 P.3d at 840. Goncharuk claims he presented

new information in the form of good behavior in prison,
is

discretion

that the sentence is excessive in

0f new or additional information subsequently provided to the

Rule 35 motion.” Huffman, 144 Idaho

court

its

35 Motion

discretion in giving

little

is,

after all, the

229 P.3d 374, 378 (2010) (“[T]he

0r n0 weight to Cobler’s

district

good behavior while

in

prison”); State V. Copenhaver, 129 Idaho 494, 496, 927 P.2d 884, 886 (1996) (“The district court
further did not abuse

its

discretion in refusing to

View Copenhaver’s good behavior

between his sentencing and the Rule 35 hearing as a mitigating
reward for good behavior in prison

is

factor.”).

apology for
different

my

way

at his

behavior.”).)

in the

sentencing hearing.

The

Goncharuk’s potential

parole, not a reduced sentence.

Furthermore, Goncharuk’s acceptance of responsibility was not

he accepted responsibility

in prison

fact that

(Tr., p.13,

new

information because

Ls.8-9 (“I want to start with an

he articulated his acceptance of responsibility in a

Rule 35 motion did not require the
3

district court t0

reduce his sentence.

E

m,

148 Idaho

at

774, 229 P.3d at 378 (afﬁrming district court’s denial of Rule 35 motion

Where defendant “claim[ed] he ha[d] new evidence

in the

form 0f honest remorse” because,

“at

the sentencing hearing, [the defendant] expressed remorse for his crime”).

As

the district court

made

clear in ruling

consequence had changed from the time the

on Goncharuk’s Rule 35 motion, n0

district court

imposed the sentence.

(R., p.97.)

the district court “applaud[ed] Mr. Goncharuk’s recent efforts and encourage[d]

in his progress,”

justify

it

also found that the information he provided in his Rule 35

a reduction in the indeterminate portion 0f his

circumstances.”

so—was

(R., p.97.)

The

district court’s

sentence,

primary concern

at

given

him

L.2.)

And,

in resolving the

Rule 35 motion, the

While

to continue

all

0f the other

sentencing—and

district court

of

motion did “not

protecting society from Goncharuk’s willingness to drive while intoxicated.

L23 — p. 14,

fact

rightfully

(Tr., p.13,

maintained that the best

way to “help Mr. Goncharuk overcome his struggle With alcohol” was the “period of incarceration”
ordered at sentencing.

(R., p.97.)

prison he had access t0 and

only reinforced the
discretion

when

it

Goncharuk’s Rule 35 motion, which indicated that while in

was attending a

district court’s rationale.

variety of classes t0 help With his substance abuse,

(R., p.76.)

Thus, the

district court

did not abuse

its

denied Goncharuk’s Rule 35 motion.

CONCLUSION
The

state respectfully requests this

Court afﬁrm the

district court’s denial

Rule 35 motion.

DATED this 4th day 0f February, 2020.
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